IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

BENNY JAMES M LON PLAI NTI FF
V. NO. 2: 96CV50-B- A
LI NDA COOK DEFENDANT

VEMORANDUM OPI NI ON

Thi s cause cones before the court on the plaintiff's notionto
remand. This cause was renoved on March 14, 1996 on the ground of
diversity jurisdiction.? On February 1, 1996 the defendant
received by certified mail copies of the conplaint and sumons.
The plaintiff tinmely noved to remand for untineliness under 28 U. S.
C. 8§ 1446(b) which reads in pertinent part:

The notice of renoval of a civil action
proceedi ng shall be filed within thirty days
after the receipt by the defendant, through
service or otherw se, of a copy of the initial
pl eading setting forth the claim for relief
upon which such action or proceeding is
based. . ..
(Enphasi s added.) The defendant asserts that service of process
was not perfected until March 18, 1996 when the return recei pt was

filed.?

The notice of renoval erroneously cites 28 U S.C. § 1335
i nstead of § 1332.

2The return receipt was filed after the defendant, through her
attorney, filed the notice of renoval and thus had no bearing on
deci ding when to renove this cause. In fact, the notice of renoval
asserts: "Service of process has not yet been perfected as to
def endant . "



The issue is whether receipt of the initial pleading alleging
the plaintiff's claim "through service or otherw se" requires
proper service of process in accordance with state procedural rules
before the renoval period commences. A split of authority has

resulted in the proper service of process rule, e.qg., Hunter v.

Anerican Express Travel Related Services, 643 F. Supp. 168 (S. D

M ss. 1986), and the receipt rule whereby the limtations period
begi ns to run when the defendant or its agents authorized to accept
service of process receive a copy of the conplaint regardl ess of

whet her service conforns to state law. E.qg., Roe v. O Donohue, 38

F.3d 298 (7th Gr. 1994); Tech Hills Il Associates v. Phoenix Hone

Life Mut. Ins. Co., 5 F.3d 963 (6th Cr. 1993). The Fifth Grcuit

has not ruled on this issue. However, the recent reported district
decisions in this circuit have followed the receipt rule line of

cases instead of Hunter. _E.g., Blair v. Wlliford, 891 F. Supp. 349

(E.D. Tex. 1995); Valle Trade, Inc. v. Plastic Specialties &

Technologies, Inc., 880 F. Supp. 499 (S.D. Tex. 1995); Cty of New

Oleans v. Illinois Central RR Co., 804 F. Supp. 873 (E.D. La.

1992) .
Al though state |aw governs service of process in an action
renmoved to federal court, "state | aw does not control for purposes

of renoval." Hughes Constr. Co. v. Rheem Mg. Co., 487 F. Supp

345, 347 n. 2 (ND. Mss. 1980). Since the renpbval statutes nust

be strictly construed and the "or otherw se" |anguage is



unanbi guous, the court concludes that the receipt rule is better
reasoned than the proper service rule. Under the proper service
rule, the renoval period woul d commence upon perfected service even
if challenged and thus m ght expire before the court's ruling on
the defendant's allegation of insufficient service. The receipt
rule is consistent with the limtations period for cases that
becone renovabl e after comencenent -- thirty days after recei pt of
"an anmended pl eading. . . or other paper fromwhich it may first be
ascertained that the case is one which is or has becone renovabl e."
Notice of renovability is the underlying rationale of the receipt

requirenent. See Uhles v. F.W Wolwrth Co., 715 F. Supp. 297,

298 (C.D. Cal. 1989).

The defendant's attorney conplains that the plaintiff's
attorney failed to advise himthat the defendant had been served
W th process, regardless of two witten requests to be so advi sed.
Aletter fromthe plaintiff's attorney acconpanying the delivered
copies of the conplaint and sumons requested the defendant to
notify her attorney and even set out her attorney's address and
phone nunber. Since the correspondence submtted by the def endant
i ndi cates her attorney's anticipation of the filing of this cause,
the court finds that the defendant's attorney should have
instructed his client to notify him 1In any event, the defendant's
attorney cannot inpose upon the plaintiff's attorney a procedural

requi renent not enconpassed in the applicable rules. Since notice



t hrough receipt on the part of the defendant, as opposed to the
defendant's attorney, is decisive as to when the limtations period
begins to run, the court finds that any delay in giving notice to
the defendant's attorney of the defendant's recei pt of process did
not toll the Iimtations period.

The notice of renpval was filed forty-two days after the
defendant's receipt of process and is therefore untinely. The
thirty-day period for renoval is mandatory and, absent any wai ver,
remand is required if notice of renoval is not tinely filed. York

v. Horizon Fed. Sav. & Loan Ass'n, 712 F. Supp. 85, 86-87 (E.D. La.

1989) (citing Royal v. State FarmFire and Casualty Co., 685 F.2d

124, 127 (5th Cr. 1982)). Therefore, the instant notion shoul d be
granted and this cause should be remanded on the basis of a defect
in renmoval procedure pursuant to 28 U.S.C. § 1447(c).

An order will issue accordingly.

TH'S, the day of April, 1996.

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE



